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Marie Harris (Detentrici tal-Passaport Ingliz nru. 210588990)

(‘ir-rikorrenti’)
Vs.

STM Malta Pension Services Limited (C 51028)

(‘l-intimata’)
II-Qorti,
Preliminari

1. Dawn huma zewg appelli maghmulin, wiehed mis-soc¢jeta intimata STM
Malta Pension Services Limited (C 50128) [minn issa '| quddiem ‘is-socjeta
intimata’], u l-iehor inc¢identali mir-rikorrenti Marie Harris (Detentrici tal-
Passaport Ingliz nru. 210588990) [minn issa 'l quddiem ‘ir-rikorrenti’], mid-

decizjoni tal-Arbitru ghas-Servizzi Finanzjarji [minn issa ’l quddiem ‘I-Arbitru’]
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moghtija fit-28 ta’ Settembru, 2022, [minn issa ‘| quddiem ‘id-decizjoni
appellata’], li permezz taghha ddecieda |i jilga’ l-ilment tar-rikorrenti fil-
konfront tal-imsemmija soc¢jeta intimata, u dan safejn kompatibbli mad-
decizjoni appellata, u wara li kkunsidra li I-istess socjeta intimata ghandha
tinzamm biss parzjalment responsabbli ghad-danni sofferti fil-percentwali ta’
70%, iddikjara li a tenur tas-subinciz (iv) tal-para. (¢) tas-subartikolu 26(3) tal-
Kap. 555, hija ghandha thallas lir-rikorrenti |-kumpens ta’ GBP38,500, bl-
imghaxijiet legali mid-data ta’ dik id-decizjoni appellata sad-data tal-pagament

effetiv, flimkien mal-ispejjez kollha konnessi ma’ dik il-procedura.

Fatti

2. ll-fatti tal-kaz odjern jirrigwardaw it-telf eventwali li allegatament tghid li
sofriet ir-rikorrenti mill-investiment ta’ £55,000 li hija kienet ghamlet fis-sena
2015 fl-iskema tal-irtirar maghrufa bhala ‘STM Retirement Scheme’ [minn issa
‘I quddiem ‘I-Iskema’], tramite I-konsulent finanzjarju taghha MPM Capital
Management Limited [minn issa ‘| quddiem ‘MPM’], liema Skema kienet

amministrata mis-socjeta intimata.

Mertu

3. Ir-rikorrenti pprezentat ilment quddiem I-Arbitru fit-18 ta’ Gunju, 2021
fil-konfront tas-socjeta intimata ghaliex fil-fehma taghha din kienet nagset mill-
obbligi taghha fiducjarji li twettaq due diligence xieraq fir-rigward ta’ MPM u fir-
rigward tal-investiment Dolphin Loan Note [minn issa ‘| quddiem ‘I-

Investiment’].
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4. L-imsemmija soc¢jeta intimata wiegbet fit-8 ta’ Lulju, 2021 billi eccepiet li
(a) hija kienet strahet fuq is-suitability report ipprovdut minn MPM, u kellha kull
dritt sabiex taghmel dan; (b) hija ma kinitx familjari mat-terminologija wzata
mir-rikorrenti fejn din allegat li MPM “ghosted a number of pensions”, u
ghalhekk ma setghetx twiegeb dwar din l-allegazzjoni taghha; (¢) kien jirrizulta
mid-dokumentazzjoni li r-rikorrenti kienet appuntat lil Serenus Consulting [minn
issa ‘'l quddiem ‘Serenus’] bhala I|-konsulent finanzjarju taghha fit-8 ta’
Settembru, 2017; (d) ir-rikorrenti ma kinitx ipprezentat I-informazzjoni
necessarja sabiex turi li MPM kienet giet mahtura bhala I-konsulent finanzjarju
taghha; (e) kien jispetta lir-rikorrenti li tahtar konsulent finanzjarju jew
manager; (f) it-tieni, it-tielet, ir-raba’ u I-hames ilment ma kellhomx x’jagsmu
mar-rimedju li kienet qeghda titlob ir-rikorrenti; (g) hija kienet fehmet in-natura
tal-investiment propost mid-Dolphin Capital Group; (g) hija ma kinitx
responsabbli ghall-kontenut tas-suitability report; (gh) hija ma setghetx
tipprevedi kwalunkwe mala fede tal-management; u (h) ir-rikorrenti ma werietx
li t-telf taghha kien rizultat ta’ frodi, imgiba hazina intenzjonata, jew negligenza

grassa taghha.

Id-decizjoni appellata

5. L-Arbitru ghamel is-segwenti konsiderazzjonijiet sabiex wasal ghad-

decizjoni appellata:

“The Merits of the Case

The Arbiter is considering the Complaint and all pleas raised by the Service Provider
relating to the merits of the case together to avoid repetition and to expedite the

Qrati tal-Gustizzja
Pagna 3 minn 32



Appell Inferjuri Numru 139/2022 LM

decision as he is obliged to do in terms of Chapter 555 (fn. 16 Art. 19(3)(d)) which
stipulates that he should deal with complaints in ‘an economical and expeditious
manner’.

The Complainant

The Complainant, born in 1974 and of British nationality, applied to become a
member of the Scheme on 31 March 2015. (fn. 17 P. 48 & 53)

Her occupation was not listed in the Scheme’s Application Form for Membership. (fn.
18 P. 48 - Field left empty) However, she is involved in the education profession given
her ‘Teacher’s Pension Scheme’ as outlined in the Suitability Report prepared by MPM
Capital Investments Ltd. (fn. 19 P. 34) No indication was made or has emerged during
the proceedings of this case that the Complainant was not a retail investor.

Investment Adviser

The Scheme’s Application Form for Membership dated 31 March 2015, indicates MPM
Capital Investments Ltd (‘MPM Capital’) as financial adviser. (fn. 20 P. 50)

According to the Financial Services Register on the website of the Malta Financial
Services Authority (‘MFSA’), MPM Capital was previously regulated by MFSA to
provide investment services activities by virtue of its Category 2 Investment Services
Licence (issued in June 2009) by the MIFSA, until the MFSA cancelled its licence in 2020.
(fn. 21 https://www.mfsa.mt/financial-services -register/)

It is noted that an application for the appointment of Serenus Consulting Ltd as the
new investment adviser was filed in September 2017 as per the documentation
presented by STM Malta. (fn. 22 P. 71-72) Accordingly, MPM Capital was still
regulated by the MFSA by the time it was replaced by Serenus Consulting Ltd in 2017
as the new adviser.

It is further noted that in April 2018, the Complainant was informed by Serenus
Consulting Limited that she had to appoint another adviser given that Serenus had
applied “to de-authorise its permissions with the Financial Conduct Authority (FCA)
and will not be able to provide [her] with any further financial advice with regards to
[her] QROPS pension’. (fn. 23 P. 73)

A ‘Change of Adviser’ form dated 15 February 2019, was subsequently signed by the
Complainant for the appointment of Acklam Financial Ltd as the new adviser. (fn. 24
P. 75)

No evidence was provided, or emerged, during the case of MPM Capital being
reappointed after the departure of Serenus Consulting Limited. In any case, the
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disputed investment, the Dolphin Loan Note, was done at the time of MPM Capital's
original appointment in 2015 as shall be seen in the next section.

The disputed underlying investment

According to the official documentation produced by the Service Provider, the
Complainant invested on 30 April 2015, the amount of GBP55,000 from its
Retirement Scheme into a 'Secured Loan Note 2019', 'Dolphin Capital.80 Projekt
GmbH & Co. KG' ('the Dolphin Loan Note'), which was indicated as having an
'Average 13.8% fixed rate'. (fn. 25 P. 70)

The investment into the Dolphin Loan Note comprised 'a loan' where 'ultimately,
the security of the interest payments, and capital repayments, depend on the
success of Dolphin Capital's projects renovating German Listed Buildings'. (fn. 26 P.
41.) This was indeed described as one of the significant risks of such investment. (fn.
27 lbid.)

As specified in the 'Addendum to Opening of Account Form' dated 27/03/2015 issued
by MPM Capital, (referred to during the proceedings of this case by the parties as the
'Suitability Report'), the investment of GBP55,000 into the Dolphin Loan Note
constituted 70% of the investible amount available within the Retirement Scheme.

The amount invested of GBP55,000 indeed reflects approximately 70% of the
'Teacher's Pension Scheme £77,540.64' which was the transfer value of the previous
pension held by the Complainant. (fn. 28 P. 34 fn. 29 lbid.)

The remaining 30% allocation of the investible premium was divided 20% into Brooks
Macdonald Managed Portfolio Service and 10% retained in cash according to the said
Suitability Report. (fn. 30 P. 40)

The Dolphin Loan Note had a fixed term of a number of years. The Suitability Report
specified inter alia that 'When investing into Dolphin Capital GmbH using a pension
scheme, the 1-year investment term is not available. The investment must be for 3
or 5years'. (fn. 31 P. 41)

The Complainant’s investment into the Dolphin Loan note was indeed tied over
nearly a five-year period from 30.04.2015 (date of issue) (fn. 32 P. 70) till November
2019 (the expected redemption date). (fn. 33 P. 62)

Observations & Conclusions

Claim relating to the shortcomings in the due diligence and acceptance of the
investment adviser
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The Arbiter first considers that there is no basis on which he can accept and uphold
the Complainant’s claims that STM Malta acted negligently and failed in its fiduciary
duty to look after her Scheme with respect to MPM Capital’s appointment as
financial adviser. This is given that no alleged failures in the due diligence and
acceptance of the investment adviser have emerged on the part of STM Malta and
neither has such allegations been substantiated by the Complainant.

This is also so when taking the following aspects into consideration:

(i) The evidence emerging with respect to the appointment of the investment
adviser was a regulated entity as outlined under the section in this decision titled
‘Investment Adviser’ above.

(ii) That no evidence has been produced or emerged that STM Malta allocated MPM
Capital as the new adviser after Serenus Consulting was no longer in operation,
(as alleged by the Complainant). (fn. 34 Point 4 of her Complainant — P. 4) The
only satisfactory evidence that has emerged in this case is that, as outlined above,
MPM Capital was the original investment adviser prior to being replaced by
Serenus Consulting.

(iii) The apparent inconsistencies emerging during the hearing of 1 February 2022 in
the testimony of the Complainant with respect to the timeline of the appointment
of MPM Capital as their adviser. (fn. 35 During the hearing of 1 February 2022,
the Complainant indicated that MPM Capital was nominated as adviser after the
‘financial adviser [presumably Serenus Consulting] went bust in two or three
years’ and after they attempted to nominate ‘another financial adviser, Acklam
Financial’. (P. 102) However, the appointment of MPM Capital was only
evidenced at the time of application of the Scheme in March 2015 (P.53) with the
disputed investment, the Dolphin Loan Note, occurring also in April 2015 (P.70))

For the reasons mentioned, the Arbiter is accordingly dismissing the Complainant’s
claim on such matter.

Alleged delays & Certain aspects raised in the Complaint

Apart from certain aspects which were not considered by the Arbiter (such as the
allegation of fraud as outlined above), the Arbiter remarks that certain other aspects
raised by the Complainant in her Complaint are deemed as outrightly not relevant or
acceptable as a basis for the Complainant’s claims for compensation (such as, for
example, the claim with reference to contingent liability and the claims relating to the
monitoring of the actual operation of the Dolphin Loan Note which are both
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considered irrelevant and not applicable when considering the nature of the disputed
product and the roles of STM Malta respectively).

With respect to the claims of delays by STM Malta in the submission of requested
documentation (namely, the Suitability letter completed by the investment adviser)
and delays in the submission of clarifications requested on their financial adviser,
the Arbiter considers that he has no sufficient basis either on which he can consider
such matters further given the lack of clarity relating to the allegations and lack of
evidence to substantiate such claims from the Complainant's part.

Nevertheless, the Arbiter would like to point out that in terms of the obligations
arising from STM Malta's roles as Trustee and Retirement Scheme Administrator
and the applicable regulatory framework to which STM Malta is subject to, STM is
duty bound to reply promptly, clearly and in a comprehensive manner to reasonable

and valid requests made by a member in relation to his/her retirement scheme.
Failure to do so would go against the obligations applicable to the Service Provider
emanating from such roles including the requirement to act with ‘due skill, care and

diligence’ as provided inter alia under the conduct of business rules. (fn. 36 E.g. —
SLC 4.1.4 of the Pension rules for Service Providers issued in terms of the Retirment
Pensions Act, 2011)

In addition, Standard Licence Condition 5.1.8 of Part B.5 ‘Conditions relating to
information for Scheme Members and Beneficiaries’ of the ‘Pension Rules for
Personal Retirement Schemes issued in terms of the Retirement Pensions Act, 2011’
clearly requires that:

‘The Retirement Scheme Administrator shall provide any other relevant
information, upon request by Members and Beneficiaries’.

Hence, a member of a retirement scheme has every right to demand and insist for
proper responses from the trustee and scheme administrator to their valid requests,
and in case of failure report such action to the relevant authority and/or file a
formal complaint and take other appropriate action available in terms of law.

On a separate aspect, the Arbiter furthermore observes that it took nearly three
and a half months for the Service Provider to reply to the Complainant’s formal
complaint of 18 January 2021. (fn. 37 P. 9) A reply by email was sent by the Service
Provider only on 30 April 2021. (fn. 38 P. 14)

The Arbiter does not see a valid reason why the Service Provider took so long to
reply to the Complainant’s formal complaint and deems it as highly unprofessional
for a service provider to procrastinate and delay a complaint in such manner.
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This is apart that such delay goes against the requirement for the ‘reasonable and
prompt handling of complaints’ required in terms of SLC 1.4.4 of the ‘Pension Rules
for Service Providers issued in terms of the Retirement Pensions Act, 2011’.

Claims relating to the Dolphin Loan Note

In her Complaint, the Complainant claimed that 'the Dolphin Loan Note represented
approximately 70% of [her] pension fund' and that 'this would seem to be a
disproportionate and unacceptable portion of the pension to be invested in a single
financial product with no diversification element'. (fn. 39 P. 5)

The Complainant also questioned that the 'Dolphin Loan note does not appear to be
covered under acceptable investments'. (fn. 40 Ibid.)

The Arbiter considers that the staggering allocation of 70% of the Complainant's
Retirement Scheme into just one single product was indeed not only
disproportionate but clearly did not comprise in any way an allocation reflective of
the scope of the Scheme as a retirement product that was 'established to provide a
life-time income to its members', (fn. 41 P. 47) and where the Scheme's assets were
required to be ‘invested in a prudent manner ...". (fn. 42 As provided for under
Standard Operational Condition 2.7.1 of Part B.2.7 titled ‘Conduct of Business Rules
related to the Scheme’s Assets’, of the Directives issued under the SFA and eventually
under Standard Condition 3.1.2, of Part B.3 titled ‘Conditions relating to the
investments of the Scheme’ of the Pension Rules for Personal Retirement Schemes
issued in terms of the RPA in January 2015)

The Arbiter has also no comfort that the Dolphin Loan Note and the extent to which
the Complainant's scheme was exposed to such product can be considered in some
way acceptable for the Retirement Scheme given a number of factors including:

(i) The particular features and nature of such product comprising a loan note,
being an unlisted, unregulated, alternative or non-traditional illiquid
investment product with a long-fixed investment term.

(ii) The high-risk investment element of the Dolphin Loan Note, where the high risk
is reflected in the high rate of return of a 'minimum Investor Return offered by
Dolphin' of '12% per annum’ (fn. 43 P. 40) outlined in the Suitability Report and
the 'Average 13.8% Fixed rate' reflected in the product's certificate. (fn. 44 P. 70)

(iii) The lack of liquidity of the Dolphin Loan Note.

It is noted that one of the significant risks mentioned in the Suitability Report
involved the liquidity risk of such investment which was clearly illiquid and tied for
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a long period of time. The said report outlined that 'Investments are made over a
fixed term of 1, 3 or 5 years. Investors' funds will be tied in during this period as the
loan note is transferable only on death'. (fn. 45 P. 43)

(iv) The lack of diversification inherent in such product.

No adequate comfort has emerged during the proceedings of this case that this
product, which was solely concentrated in one specialised sector involving the
development/renovation of real estate in Germany, was itself diversified neither
within the German market itself let alone on the wider aspect. The concentration risk
to Germany's real estate market was indeed listed as one of the significant risks.

In its reply, STM Malta noted that 'Each development project would be carried out
within a specific special purpose vehicle, which would issue 5-year fixed term loan
notes with a specified interest rate'. (fn. 46 P. 66) STM Malta further noted that it is
submitted that the proposed investment was into a single project supported by a
charge on an specific piece of land...". (fn. 47 P. 67) This implies that the Complainant
was only invested into a 'single project’ further confirming the lack of diversification
within the Dolphin Loan Note itself.

(v) In addition, there was no diversification either within the Scheme's overall
portfolio of investments given the material position of 70% of the Scheme's
investible amount allowed to be invested into one single product. The Dolphin Loan
Note constituted the predominant investment of the Scheme with this heavily
exposing the Scheme to the performance of this single investment and thus to
material losses or near complete loss of the Retirement Scheme in case of failure of
this sole product. This clearly went against the requirements for inter alia
diversification, prudence and liquidity.

Notwithstanding that the advice to invest in the Dolphin Loan Note was provided
by a third party regulated investment adviser, STM Malta cannot claim that it had
no responsibility. STM Malta clearly had a key and important monitoring function
in respect of the Scheme to ensure that the Scheme was operated in line with its
scope, the applicable requirements and inter alia to safeguard the Scheme's
property.

It is noted that as outlined in the Suitability Report, 'The MFSA imposes strict
restrictions on investments ... as to where a Retirement Scheme can invest in. (fn. 48
P. 39)

The MFSA's investment principles and regulatory requirements which originally
applied to the Retirement Scheme, were specified in Standard Operational Condition
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(‘SOC’) 2.7.1 and 2.7.2 of the ‘Directives for Occupational Retirement Schemes,
Retirement Funds and Related Parties under the Special Funds (Regulation) Act,
2002’, (‘the Directives’). The said Directives applied from the Scheme’s inception until
its registration under the Retirement Pensions Act (‘RPA’). (fn. 49 The Retirement
Pensions Act (Cap.514) eventually replaced the Special Funds (Regulation) Act, 2002
when it came into force in January 2015. The Retirement Pensions (Transitional
Provisions) Regulations, 2015 provided that retirement schemes or any person
registered under the SFA had one year from the coming into force of the RPA to apply
for authorisation under the RPA)

S0OC 2.7.1 of Part B.2.7 of the Directives required inter alia that the assets were to ‘be
invested in a prudent manner and in the best interest of beneficiaries ...".

S0C2.7.2 in turn required that the assets of a scheme are ‘invested in order to ensure
the security, quality, liquidity and profitability of the portfolio as a whole’ (fn. 50 SOC
2.7.2 (a)) and that such assets are ‘properly diversified in such a way as to avoid
accumulations of risk in the portfolio as a whole’. (fn. 51 SOC2.7.2 (b))

S0C 2.7.2 of the Directives also provided other benchmarks including for the portfolio
to be ‘predominantly invested in regulated markets’; (fn. 52 SOC 2.7.2 (c) to be
‘properly diversified in such a way as to avoid excessive exposure to any particular
asset, issuer or group of undertakings’ (fn. 53 SOC 2.7.2 (e) where the exposure to
single issuer was: in the case of investments in securities issued by the same body
limited to no more than 10% of assets; in the case of deposits with any one licensed
credit institution limited to 10%, which limit could be increased to 30% of the assets
in case of EU/EEA regulated banks; and where in case of investments in properly
diversified collective investment schemes, which themselves had to be predominantly
invested in regulated markets, limited to 20% of the scheme’s assets for any one
collective investment scheme. (fn. 54 SOC 2.7.2 (h)(iii) & (v))

Despite the standards of SOC 2.7.1 and SOC 2.7.2, STM Malta allowed the
Complainant’s investment portfolio to predominantly comprise the investment into
the Dolphin Loan Note.

The Arbiter also notes that following registration of the Scheme under the Retirement
Pensions Act (‘RPA’) (fn. 55 The Retirement Pensions Act (Cap. 514) eventually
replaced the Special Funds (Regulation) Act, 2002 when it came into force in January
2015. The Retirement Pensions (Transitional Provisions) Regulations, 2015 provided
that retirement schemes or any person registered under the SFA had one year from
the coming into force of the RPA to apply for authorisation under the RPA) the Scheme
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became subject to the ‘Pension Rules for Personal Retirement Schemes issued in
terms of the Retirement Pensions Act 2011’ (Pension Rules’).

It is noted that Standard Condition 3.1.2, of Part B.3 titled ‘Conditions relating to the
investments of the Scheme’ of the Pension Rules provided that: (fn. 56 The same
principle was reflected in Rule 2.7.1 of Part B.2.7 titled 'Conduct of Business Rules
related to the Scheme's Assets' of the ‘Directives for Occupational Retirement
Schemes, Retirement Funds and Related Parties under the Special Funds (Regulation)
Act, 2002’ which applied to STM Malta as Scheme Administrator at the time it was
subject to the Special Funds (Regulation) Act.)

‘The Scheme’s assets shall be invested in a prudent manner and in the best interest
of Members and Beneficiaries and also in accordance with the investment rules laid
out in its Scheme Particulars and otherwise in the Constitutional Document and
Scheme Document’.

The investment restrictions for member directed schemes under the RPA were
outlined in Part B.2 titled 'Investment Restrictions of a Personal Retirement Scheme'
and Part B.9, 'Supplementary Conditions in the case of entirely Member Directed
Schemes' of the Pension Rules.

It is further noted that SLC 3.2.1 of the Pension Rules provided inter alia that 'the
Retirement Scheme Administrator shall ensure that the assets of the scheme are
sufficiently liquid and/or generate sufficient retirement income to ensure that
retirement benefits payments can be met closer to retirement date for
commencement of retirement benefits’. (fn. 57 SLC 3.2.1. (iii) of Part B of the Pension
Rules)

The high exposure to the Dolphin Loan Note and the particular features of such
product for a pension investment as outlined above, not only did not reflect and
clearly went against the investment standards and principles outlined above but
neither can they be construed to reflect the prudence, diligence and attention of a
bonus paterfamilias required out of the Trustee of the Scheme.

Article 21 (1) of the TTA which deals with the ‘Duties of trustees’, inter alia stipulates
that the trustee should act as a bonus paterfamilias, where ‘Trustees shall in the
execution of their duties and the exercise of their powers and discretions act with
the prudence, diligence and attention of a bonus paterfamilias, act in utmost good

faith and avoid any conflict of interest’.

It is also to be noted that Article 21 (2)(a) of the TTA, further specifies that:
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‘Subject to the provisions of this Act, trustees shall carry out and administer the
trust according to its terms; and, subject as aforesaid, the trustees shall ensure that
the trust property is vested in them or is under their control and shall, so far as
reasonable and subject to the terms of the trust, safeguard the trust property from
loss or damage ...".

In their role as Trustee, STM Malta was accordingly duty bound to administer the
Scheme to high standards of diligence and accountability.

It is further noted that as also outlined in the Scheme's Client Application Form,

'Members may indicate their preferred investment preferences however the Plan
Trustees shall retain the ultimate responsibility regarding the selection and
ownership of the Plan's investments, which they will do on the basis of advice
received from third party qualified and pre-approved investment advisers'. (fn. 58 P.
50 — Emphasis added by the Arbiter)

There were accordingly clear responsibilities as outlined above, which STM Malta
failed to adhere to in its role of Trustee and Retirement Scheme Administrator in
respect of the Complainant's Scheme.

Other observations - Attitude to Risk

Despite that the Complainant's attitude to risk was one indicated as 'High' in the
Scheme's Application Form, (fn. 59 |bid.) this however cannot be construed as some
sort of justification for the creation of a pension investment portfolio, where the
risks taken, individually and within the whole portfolio, were to such an extent as
to put into prejudice the achievement of the scope for which the Retirement Scheme
was created, as has happened in this case.

This is particularly so in the context of a pension scheme which, by its very nature,

is not a speculative investment vehicle but a product 'established to provide a life-

time income to its members'. Hence the risk profile indicated in the Application

Form should be seen in the context of the pension product and not within the
context of a reqular investment account. (fn. 60 P. 47)

Other observations - Due diligence

STM Malta submitted in its reply that it 'had satisfied itself that Dolphin Capital Group
had the apparent resources to undertake the proposed transaction'. (fn. 61 P. 66) It
attached a copy of the 2011 Financial Statements of the Dolphin Capital GmbH by
way of example of its due diligence.
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The Arbiter can however derive no comfort either from such statements not only
because of the high counterparty risk emerging in the scenario in question involving
the issuer of such product, but also because if STM Malta had truly relied on the
2011 Financial Statements then such due diligence was indeed lacking given that
such statements are considered rather dated for the purposes of the investment
into the Dolphin Loan Note done in April 2015, that is, over more than three years
apart from the date of such statements.

Conclusion & Compensation

For the reasons stated throughout this decision, the Arbiter considers the Complaint
to be fair, equitable and reasonable in the particular circumstances and substantive
merits of the case (fn. 62 Cap. 555, Article 19(3)(b)) and is partially accepting it in
so far as it is compatible with this decision.

Being mindful of the key roles of STM Malta Pension Services Limited as Trustee and
Retirement Scheme Administrator of the STM Malta Retirement Plan, and in view
of the deficiencies identified in the obligations emanating from such roles as amply
explained above, the Arbiter concludes that the Complainant should be
compensated by STM Malta for the damages suffered by the Complainant as a
result of the breaches allowed and committed in relation to her scheme and the lack
of protection afforded to her to safeguard her pension.

Whilst the Arbiter does not accept the extent of compensation requested by the
Complainant given that:

(i) reference needs to be made to the amount invested into the Dolphin Loan
Note (of GBP55,000)(fn. 63 P. 70) and not the value of the invesment at some
chosen point in time as done by the Complainant in her Complaint, (fn. 64 the
Complainant referred and requested the value of the Dolphon Loan Note she
indicated as amounting to GBP104,944.50 as at 1 May 2020, apart from other
interest (P.6)) and

(ii) other external third parties, like the investment adviser, were involved and
also carried responsibility,

the Arbiter considers that in the particular circumstances of this case, it is fair,
equitable and reasonable for STM Malta Pension Services Limited to compensate
the Complainant for the amount of 70% of the value invested in the Dolphin Loan
Note, with this being calculated to amount to GBP38,500. (fn. 65 70% of GBP55,000)

Therefore, in accordance with Article 26(3)(c)(iv) of Chapter 555 of the Laws of
Malta, the Arbiter orders STM Malta Pension Services Limited to pay the
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Complainant the sum of GBP38,500 (thirty-eight thousand and five hundred pounds
sterling).

With legal interest from the date of this decision till the date of effective payment.

The expenses of this case are to be borne by the Service Provider.”

L-Appell u I-Appell In¢identali

6. Is-so¢jeta intimata hasset ruhha aggravata bid-decizjoni appellata tal-
Arbitru, u fit-18 ta’ Ottubru, 2022 ipprezentat appell fejn qed titlob lil din il-Qorti
sabiex tirrevoka jew tbiddel id-decizjoni appellata billi tilga’ I-eccezzjonijiet
taghha u tichad Il-ilment tar-rikorrenti, bl-ispejjez taz-zewg istanzi kontra
taghha. Tghid li l-aggravji taghha huma s-segwenti: (i) I-Arbitru kellu fi
kwalunkwe kaz jordna li titressaq |-ahjar prova ai termini tal-artikolu 559 tal-
Kap. 12; (ii) bla pregudizzju ghall-ewwel aggravju, ma kinitx gusta kif saret |-
allokazzjoni ta’ responsabbilta; (iii) bla pregudizzju ghall-aggravji |-ohra, id-
decizjoni appellata tistrieh fuq konsiderazzjonijiet soggettivi ta’ dak li huwa

“gust, ekwu u ragonevoli fic-Cirkostanzi partikolari u mertu sostantivi tal-kaz”.

7. Ir-rikorrenti wiegbet fit-13 ta’ Marzu, 2023 fejn issottomettiet i [-Qorti
ghandha tichad l-appell tas-soc¢jeta intimata u tvarja d-decizjoni appellata skont
dak li kienet gieghda titlob fl-appell incidentali taghha, liema appell incidentali
hija kienet gieghda tressaq ai termini tal-artikolu 240 tal-Kap. 12, bl-ispejjez
kontra s-soc¢jeta intimata. Permezz tal-imsemmi appell in¢identali, ir-rikorrenti
gieghda titlob sabiex din il-Qorti:

“..joghgobha, filwaqt li tichad I-appell interpost minn STM Malta Pension Services

Limited permezz tar-rikors taghha tat-18 t’Ottubru 2022, tirriforma u timmodifika d-
decizjoni appellata tal-Arbitru ghas-Servizzi Finanzjarji datata 28 ta’ Settembru 2022
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moghtija fit-28 ta’ Settembru 2022, bin-numru 080/202, fl-ismijiet Marie Harris
(passaport Ingliz nru. 210588990) vs STM Malta Pension Services Limited (C51028)
billi filwaqt li tikkonfermaha fir-rigward tas-sejbien dwar responsabbilta tas-Service
Provider, thassarha u tbiddilha fejn stabbiliet il-percentwali ta’ 70%, u joghgobha
tissostitwiha bil-percentwali ta’ 100% stante li r-responsabbilta tas-Service Provider
bhala ‘Trustee’ hija responsabbilta inframmentabbli; u barra minn hekk, joghgobha
thassar il-figura zbaljata adottata mill-Arbitru ta” GBP 38,500 u joghgobha
tissostitwiha b’GBP 55,000 biex tagbel u tkun konformi mal-ammont investit minn
Marie Harris.

Konsegwentement, din I-Onorabbli Qorti joghgobha tghaddi biex tillikwida figura
ohra superjuri ta’ kumpens li tkun tinkwadra u tinkludi fiha I-figura ta’ GBP 55,000, kif
ukoll it-telf ta’ ‘growth’, imghax bit-8%, kif ukoll ir-rifuzjoni tac-‘charges’ kollha
versati, u dan bla pregudizzju ghal kull telf minhabba danni morali.

Bl-ispejjez taz-zewgq istanzi kontra STM Malta Pension Services Limited”.

8. Is-socjeta intimata wiegbet billi pprezentat ir-risposta taghha waqt |-
udjenza tat-22 ta’ Marzu, 2023, fejn talbet lil din il-Qorti sabiex ma tilgax l-appell
incidentali ghal dawk ir-ragunijiet imfissra fir-risposta taghha, bl-ispejjez kontra

r-rikorrenti.

Konsiderazzjonijiet ta’ din il-Qorti

8. Din il-Qorti ser tghaddi sabiex tikkonsidra I-aggravji u s-sottomissjonijiet
rispettivi tal-partijiet, u dan fid-dawl tal-konsiderazzjonijiet maghmulin mill-

Arbitru fid-decizjoni appellata.

9. Is-soc¢jeta intimata dwar |-ewwel aggravju taghha tissottometti li [-Arbitru
kien sema’ biss ix-xhieda viva voce tar-ragel tar-rikorrenti, meta fid-decizjoni
appellata stqarr li kienet ir-rikorrenti li “during the hearing of the 1st February
2022, ... indicated that MPM Capital was nominated as adviser after the

‘financial adviser [presumably Serenus Consulting] went bust (footnote 35).
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Tirrileva |i wara li nghatat id-decizjoni appellata, hija kienet irceviet
korrispondenza minghand ir-rikorrenti, fejn din zvelat li hi u zewgha kienu
geghdin f'proceduri sabiex jottjenu d-divorzju. Filwaqt |[i ticc¢ita d-
disposizzjonijiet tal-artikolu 599 tal-Kap. 12, is-socjeta intimata tghid |i tali
disposizzjonijiet kellhom japplikaw hawnhekk, fejn hija qieghda tishaq li I-Qorti
ghandha tirrevedi l-apprezzament |li ghamel |-Arbitru. Is-socjeta intimata
tissottometti li ghalkemm I-Arbitru gharaf li kien hemm inkonsistenzi bejn ix-
xhieda viva voce u d-dokumenti pprezentati, xorta wahda |-Arbitru ma talabx li
tixhed ir-rikorrenti u ghalhekk hija sofriet zvantagg billi ma setghetx taghmel
dawk il-mistogsijiet lir-rikorrenti sabiex tac¢erta wkoll jekk kinitx hi li ffirmat ir-
rapport ta” MPM, jekk ghamlitx rapport mal-Pulizija dwar l-allegat frodi, jekk
kinitx gatt irceviet korrispondenza minghand is-socjeta intimata dwar |-
investimenti li forsi ma kellmitx lir-ragel dwarhom, jekk xtaqitx tinvesti fl-
Investiment in kwistjoni, jew forsi kien ir-ragel stess li gieghla tinvesti flusha
b’dan il-mod. 1zda minflok hija kienet spiccat sabiex ghamlet ezercizzju limitat
ta’ kontro-ezami ta’ persuna li l-involviment taghha kien wiehed limitat. Filwaqt
li taccenna fug dawk il-fatti kollha li kienu juru l-involviment personali tar-
rikorrenti fir-rigward tal-investiment in kwistjoni, irrilevat li hija ma setghetx
tithem kif I-Arbitru kien ippermetta lir-ragel taghha jixhed fuq I-imsemmija fatti.
Kien b’hekk li rrizultaw diversi inkonsistenzi ghaliex dan ma kienx jaf ezattament
x’kienet ghamlet il-mara tieghu. Tghid li hemm dubju serju dwar id-decizjoni tar-
rikorrenti li ma tixhidx, u dan ma setax iwassal ghall-konvin¢iment liberu tal-
gudikant. Is-soc¢jeta intimata tirrileva li |-Arbitru ghamel evalwazzjoni tad-
dokumenti, izda ma setax jikkonferma I-veracita taghhom jew |-ghazliet tal-
investitur. Taghmel riferiment ghall-kwistjoni ta’ diversifikazzjoni, u tghid li I-
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Arbitru ma setax jikkonferma jekk ir-rikorrenti kienet hija stess li ghazlet li
tinvesti flusha fl-Investiment, u jekk kienux gew spjegati lilha |-kundizzjonijiet u
r-riskji ta’ tali Investiment. Tghid li hija sahansitra wkoll ma setghetx taghmel
dan. Issostni li x-xhieda tar-ragel tar-rikorrenti kienet kollha kemm hi hearsay
evidence jew detto del detto, u ma kienx hemm dak li jitlob I-artikolu 599 tal-
Kap 12 sabiex dik ix-xhieda setghet tigi vvalutata, u dan fejn |-ahjar prova
setghet facilment tigi prodotta. Filwaqt li taghmel riferiment ghal dak li nghad
minn Jonathan Parker LJ fid-decizjoni Ingliza fl-ismijiet Promontoia (Oak) Ltd v.
Emanuel & Anor deciza fit-30 ta’ Jannar, 2020 fir-rigward tal-best evidence rule,
tirrileva li x-xhieda tar-ragel tar-rikorrenti mhijiex soretta minn xi prova ohra, u
ghalhekk ma tistax tkun wahda konklussiva. Dwar it-tieni aggravju, tirrileva li |-
Arbitru ma setax jistabbilixxi bi¢-cert min kien il-kagun tat-telf soffert mir-
rikorrenti. Tissottometti |i [-apprezzament maghmul mill-Arbitru kien difettuz
kemm fil-fatt u anki fid-dritt. Tispjega li |-Arbitru kellu gabel xejn isib ness
kawzali bejn in-nuqqasijiet taghha u t-telf soffert mir-rikorrenti, u kellu
jikkunsidra li I-konsulent finanzjarju taghha MPM kien regolat mill-MFSA, kellu
licenzja sabiex jaghti parir finanzjarju, u kienet taf il-prodott li kienet geghda
tbiegh, u li kellha d-dover illi tispjega lill-klijent ir-riskji kollha dwar I-imsemmi
prodott. Hawnhekk is-soc¢jeta intimata ti¢¢ita dak li qal I-Arbitru fid-decizjoni
appellata, u tghid li minkejja n-nuqqgas ta’ evidenza fir-rigward tan-negligenza
allegata fil-konfront taghha, huwa wasal ghall-konkluzjoni li hija kellha thallas
70% tal-kumpens dovut lir-rikorrenti. Tikkontendi li r-responsabbilta taghha
gatt ma setghet tkun ikbar minn dik ta’ min kien ta |-parir, li kienet MPM, jew
sahansitra tar-rikorrenti, li kienet hija stess li hadet id-decizjoni li tinvesti fl-
Investiment. Filwaqgt li taghmel riferiment ghad-diversi decizjonijiet ohra tal-
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Arbitru fejn dan kien enfazizza fuq il-fatt li I-konsulent finanzjarju ma kienx
regolat, tghid li fil-kaz odjern hija kienet imxiet mar-‘reasonable and legitimate
expectations’ tar-rikorrenti ai termini tal-para. (¢) tas-subartikolu 19(3) tal-Kap.
555. Imma anki jekk din il-Qorti ghandha jkollha I-fehma li kien hemm nuqqgas
car ta’ diversifikazzjoni tal-investiment, issostni li mhuwiex gust li hija ghandha
terfa’ 70% tar-responsabbilta meta ma kienx gie ppruvat li kien hemm nuqqas
ta’ diligenza min-naha taghha. Tispjega |i kien hemm indikazzjoni li sahansitra
anki [-Arbitru gharaf li hija kienet aggixxiet fl-interess tar-rikorrenti. Is-socjeta
intimata tghid li huwa stabbilit li fejn bhal fil-kaz odjern ir-responsabbilta ma
tistax tigi magsuma b’certezza, id-danni ghandhom jigu divizi ugwalment.
Tissottometti fejn fil-kaz odjern kien hemm tliet partijiet, jigfieri hija stess, ir-
rikorrenti u I-konsulent finanzjarju, fl-aghar ipotezi hija kellha tkun responsabbli
ghal 33% tal-kumpens. Tikkontendi li I-Qorti mhijiex tenuta tapplika principji li
jistghu jwasslu ghall-allokazzjoni ngusta, u fil-kaz odjern I-allokazzjoni ta” 70%
tad-danni hekk likwidati mhijiex gusta jew ragonevoli jew fondata, mehuda in
konsiderazzjoni c-cirkostanzi kollha tal-kaz. Ghal dak li jirrigwarda t-tielet
aggravju, is-socjeta intimata qabel xejn taghmel riferiment ghad-
disposizzjonijiet tas-subartikolu 19(3) tal-Kap. 555, u tissottometti li ghalkemm
il-legislatur gieghed jaghti s-setgha lill-Arbitru sabiex jiddeciedi b’mod efficjenti
u skont I-ekwita, ma kienx ifisser li ghandhom jitnessew u jigu mwarrba |-ligijiet.
Tikkontendi li mhuwiex gust li hija ghandha twiegeb ghat-telf li allegatament
garrbet ir-rikorrent meta hija kienet ezegwiet l-istruzzjonijiet taghha. Barra
minn hekk, hija m’ghandhiex twiegeb ghal azzjonijiet ta’ haddiehor jew ghall-
izball tar-rikorrenti, li strahet fuq il-parir ta’ terzi li kienu regolati mill-awtorita
regolatorja, u li kellhom licenzja sabiex jaghtu parir finanzjarju. Tikkontendi li
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huma MPM jew Serenus, jew sahansitra r-rikorrenti stess, li ghandhom iwiegbu
ghal ghemilhom u mhux hi, fejn proprju gieghda titgies bhala garanzija inerenti
u assoluta ghall-hlas ta’ danni, fejn MPM m’ghadx ghandha licenzja u Serenus
ghalget. Tghid Ili l-ekwita ma tista’ qatt tissostitwixxi I-ligi, izda
tikkumplimentaha, u ma setax jinghad li Tribunal li ghandu s-setgha li jiddeciedi
b’ekwita, jista’ jiddeciedi kif jidhirlu ghaliex jikkunsidra li jkun ged jimxi b’mod
gust u ekwu. Tikkontendi li dan jikkostitwixxi arbitrarjeta ghall-kuntrarju ta’
Certezza. Filwaqt li taghmel riferiment ghall-principju generali li Qorti tal-Appell
ma tidholx fuq l-apprezzament tal-provi maghmul mill-gudikant fl-ewwel
istanza, sakemm ma jkunx hemm ragunijiet gravi u mpellenti jew ragunijiet
validi fejn issib li I-gudikant ma setax legalment jew ragonevolment jasal ghall-
konkluzjoni li wasal ghaliha, tghid li fil-kaz odjern hemm lok li jigi disturbat I-

apprezzament tal-Arbitru.

10. Ir-rikorrenti tilga’ billi gabel xejn tissottometti li jirrizulta b’mod
inekwivoku li n-nuqqasijiet tas-soc¢jeta intimata kienu tassew waslu ghat-telf li
hija sofriet, u dan fejn I-imsemmija soc¢jeta intimata ppruvat titfa’ t-tort fuq il-
konsulent finanzjarju taghha. Tikkontendi li din il-Qorti ghandha tiddeciedi li d-
difiza tas-so¢jeta intimata ma tistax tirnexxi fid-dawl tal-obbligi legali u
regolatorji taghha, u li kienu proprju n-nuqgasijiet taghha li waslu ghat-telf
soffert mill-Investiment. Kif ikkunsidra I-Arbitru fid-decizjoni appellata, I-ilment
tressaq minnha stess, u ghalhekk ghandu jigi kkunsidrat bhala wiehed maghmul
mill-konsumatur u mhux minn professjonist legali, u dan partikolarment kienet
gieghda tghidu fir-rigward tal-ewwel aggravju tas-socjeta intimata, li kien
jittratta I-kwistjoni tal-ahjar prova. Dwar dan l-aggravju, tinsisti li f'proc¢eduri
civili I-grad ta’ prova rikjesta huwa ta’ ‘a balance of probabilities’, izda xorta
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wahda fil-kaz odjern I-ahjar prova ai termini tal-artikolu 559 tal-Kap. 12 kienet
giet prodotta permezz tax-xhieda ta’ Jeffrey Harris, li kien f'pozizzjoni ahjar minn
dik ta’ martu sabiex jixhed dwar il-fatti. Fix-xhieda tieghu huwa tkellem fil-plural
ghaliex l-interessi tieghu u tal-mara kienu l-istess, u kienu jirrigwardaw flus
formanti parti mill-komunjoni tal-akkwisti. 1zda s-so¢jeta intimata tallega li hi u
r-ragel taghha setghu kellhom interessi separati, u taghmel riferiment ghall-fatt
li huma ghaddejjin minn proceduri ta’ separazzjoni personali. Ir-rikorrenti
tinsisti li I-Qorti m’ghandhiex tiehu konjizzjoni ta’ dan I-ewwel aggravju tas-
socjeta intimata, ghaliex mhijiex kompetenti sabiex tiddeciedi kwistjonijiet
dwar xoljiment tal-komunjoni tal-akkwisti. Dwar ix-xhieda tar-ragel taghha
Jeffrey Harris, tirrileva li din ¢ertament ma kinitx ‘hearsay’ ghaliex dejjem xehed
fuqg fatti li kien jaf hu personalment bihom, u mhux li kien sar jaf minghand
martu. B’hekk huwa kien xehed dwar il-mertu tal-kaz proprju. Tghid li ma kien
hemm I-ebda ligi li tirrikjedi li I-ahjar prova kellha ssir minn parti permezz tax-
xhieda ta’ dik il-parti, u tikkontendi |i ghall-kuntrarju, |-ahjar prova tista’
titressaq permezz tax-xhieda ta’ terzi, billi huwa possibbli li hija turi iktar
emozzjoni fejn spi¢¢at vittma tas-socjeta intimata. Ir-rikorrenti ssostni li x-
xhieda ta’ Jeffrey Harris kienet I-ahjar prova li hija setghet tipproduci ai termini
tal-artikolu 559 tal-Kap. 12, ghaliex huwa kien involut fil-process u anki seta’
jixhed b’mod ¢ar dwar il-fatti, u I-fatt li dan kien fi proc¢eduri ta’ separazzjoni
personali maghha ma kellu I-ebda rilevanza. Tirrileva li wara kollox is-so¢jeta
intimata setghet talbet li tixhed hija stess u tressaq ukoll lil zewgha bhala xhud
taghha, izda dan ma sehhx. Ir-rikorrenti hawnhekk tinsisti li I-oneru tal-prova fi
proceduri civili jaga’ fuq iz-zewg partijiet. Dwar it-tieni u t-tielet aggravju tas-
socjeta intimata, tghid li minkejja dak kollu li ressget is-soc¢jeta intimata
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guddiem |-Arbitru, dan xorta wahda ddecieda li hija kienet negligenti u gies li
hija fl-ahhar mill-ahhar responsabbli sabiex thares il-kontijiet tal-klijenti taghha,
li kienu kontijiet tal-pensjonijiet intizi sabiex jipprovdu “a lifetime income to its
members. Hence the risk profile indicated in the Application Form should be seen
in the context of the pensions product and not within the context of a regular
investment account”. Tispjega li hija kienet filfatt sofriet telf gawwi mill-
investiment li sar f’prodotti li ma kienux likwidi u/jew kellhom riskju gholi. Dwar
I-ilment tas-socjeta intimata fir-rigward tal-peréentwali ta’ responsabbilta, ir-
rikorrenti taghmel riferiment ghas-sentenza ta’ din il-Qorti fl-ismijiet Barrett vs.
STM Malta Pension Services Limited deciza fit-2 ta’ Marzu, 2022, u taghmel
riferiment ghal dak li ntqal hemmhekk. Ir-rikorrenti ssostni li s-soc¢jeta ntimata
ghandha l-obbligi taghha ta’ sorveljanza u ta’ amministrazzjoni generali tal-
Iskema, u fil-kaz odjern ma kinitx lahget ir-‘reasonable and legitimate
expectations’ taghha skont il-para. (¢) tas-subartikolu 19(3) tal-Kap. 555. Tghid
li I-Arbitru hawnhekk ikkunsidra li: (a) 70% tal-assi ma kienux investiti b’mod
prudenti ghaliex kienu gew allokati fl-istess investiment, u dan fejn I-iskop tal-
Iskema kien sabiex jassigura pensjoni ghaz-zmien wara li hija tirtira mix-xoghol
taghha bhala ghalliema; (b) is-soc¢jeta ntimata nagset milli tassigura li I-Iskema
kienet gieghda topera skont l-iskop taghha; u (¢) ma kien hemm I-ebda
gustifikazzjoni ghad-dewmien fit-twegiba tas-socjeta intimata ghall-ilment
taghha. Minn hawnhekk, is-so¢jeta ntimata tghaddi sabiex ticcita silta
konsiderevoli mid-decizjoni appellata, li tirrifletti l-osservazzjonijiet u |-
konkluzjonijiet tal-Arbitru, u dan filwaqt li taghmel riferiment ghal diversi
sentenzi ohra decizi minn din il-Qorti fil-konfront tas-socjeta ntimata, fejn il-fatti
tal-kaz kienu simili. Ir-rikorrenti tikkontendi li mhuwiex ragonevoli li hija kienet
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sofriet telf mill-Iskema rizultat tan-nuqqgasijiet tas-socjeta intimata, li fl-ahhar
mill-ahhar kienet negligenti u ma mxietx skont ir-responsabbilta u I-
profesjonalita mitlub mil-ligi. Tghid li huwa mifhum li dejjem jista’ jirrizulta telf
fuq l-investimenti mizmuma f'portafoll, izda dan jista’ jitnagqas permezz ta’
diversifikazzjoni tajba, bilanc¢jata u prudenti tal-imsemmija investimenti. Ir-
rikorrenti tirrileva li kien proprju dan li spjega x-xhud Jeffrey Harris fix-xhieda
tieghu quddiem I-Arbitru fl-1 ta’ Frar, 2022. Tikkontendi li ghalhekk jirrizulta
nuggas car ta’ diligenza min-naha tas-socjeta intimata fl-amministrazzjoni
generali tal-lskema u anki fl-ezekuzzjoni tal-obbligi taghha bhala trustee.
Permezz tal-appell inc¢identali taghha, ir-rikorrenti geghda tilmenta mid-
decizjoni tal-Arbitru fejn dan illimita r-responsabbilta tas-soc¢jeta ntimata ghal
70% tat-telf soffert minnha. Tikkontendi li dan |-Arbitru ghamlu filwaqt li gharaf
sew in-nuqgasijiet serji tas-socjeta ntimata. Issostni li fil-kaz odjern, it-trustee
kien tenut jerfa’ r-responsabbilta kollha ghaliex ma jistax ikun hemm
responsabbilta ghal 70% ta’ malaprassi jew ghal 70% ta’ malamministrazzjoni.
Tghid li t-trustee huwa 100% responsabbli fejn il-provi u I-fatti jistabbilixxu r-
responsabbilta tieghu, u ma kien hemm xejn fil-ligi sabiex ma jigix ordnat li jgorr
ir-responsabbilta shiha u kompleta. Ir-rikorrenti tippretendi li |-Arbitru kellu
jgieghda fil-pozizzjoni originali taghha fejn hija kienet investit GBP55,000, u dan

flimkien mal-imghaxijiet ta’ 8%.

11. Is-socjeta intimata twiegeb ghall-appell inc¢identali billi ssostni li I-fatt li r-
rikorrenti garrbet telf, ma kienx ifisser li hija ghandha tinzamm responsabbli
ghalih minhabba r-rwol |i kellha ta’ trustee. Tikkontendi li dan jista’ jwassal

sabiex hija tkun garanti fid-doluz biss, li ghandu jkun fatali ghal kull soc¢jeta li
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topera bhala trustee. Dwar il-kaz odjern, tirrileva li |-Arbitru ma setax jaghraf
min mis-socjetajiet msemmija mir-rikorrenti kien responsabbli ghat-telf
allegatament soffert mill-istess rikorrenti. Ghal dak li tghid ir-rikorrenti dwar il-
parir li allegatament inghata lill-membri mit-trustee, is-socjeta intimata
tissottometti li r-rikorrenti ma fehmitx id-distinzjoni bejn licenzja regolatorja ta’
trustee u dik ta’ konsulent finanzjarju, fejn it-trustee, fil-kaz odjern is-socjeta
intimata, ghandha biss ir-rwol ta’ kustodja tal-assi. Hawnhekk is-socjeta
intimata taghmel riferiment ghal dak li qal I-Imhallef Richards fis-sentenza fl-
ismijiet The Financial Conduct Authority v. 24hr Trading Academy Limited et
[2021] EWHC 648 (Ch) fir-rigward tat-terminu ‘parir finanzjarju’. Tikkontendi li
[-Arbitru qabel xejn kellu jistabbilixxi n-ness kawzali bejn in-nuqqgasijiet taghha
u t-telf soffert mir-rikorrenti, li ma kinitx gieghda tapprezza li l-investimenti
finanzjarji huma soggetti ghar-riskju tas-suq, ghar-riskju tal-emmittenti u hafna
elementi ohra varjabbli mhux fil-kontroll tas-soc¢jeta intimata, izda li hija kienet
taf bihom sew. Dwar dan il-punt, is-so¢jeta ntimata taghmel riferiment u ti¢cita
silta mix-xoghol tal-awtur Jonathan Davies taht I-isem ‘The Liability of Financial
Advisors’, u ssostni li r-rikorrenti kienet naqgset milli tipprova I-elementi
necessarji sabiex tirnexxi t-talba taghha ghad-danni. Tghid li fi kwalunkwe kaz,
hija gatt ma setghet tigi kkundannata thallas I-imsemmija danni minhabba n-
nuqqgas ta’ ness bejn l-agir tat-trustee bhala kustodju tal-assi, u t-telf soffert. Is-
socjeta intimata tesprimi I-fehma taghha |i |-Arbitru kien korrett fl-
apprezzament tal-fatti meta gie sabiex jalloka responsabbilta, izda r-
responsabbilta taghha ma kellha qatt tkun ikbar minn dik tal-persuna li kienet

tat il-parir lir-rikorrenti jew taghha stess.
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12. llI-Qorti mill-ewwel tghid |li d-decizjoni tal-Arbitru hija wahda tajba. L-
Arbitru beda billi ghamel diversi konstatazzjonijiet fir-rigward tal-informazzjoni
li seta’ jiehu dwar ir-rikorrenti mill-Applikazzjoni ghas-Shubija esebita fl-atti.*
Imbaghad ghamel |-osservazzjonijiet tieghu fir-rigward tal-konsulent finanzjarju
taghha, li kif indikat fl-Applikazzjoni msemmija, kienet proprju MPM. Irrileva li
skont il-Financial Services Register li kien jinsab fuq il-website tal-Awtorita tas-
Servizzi Finanzjarji ta’ Malta [I-ASFM’], MPM kienet regolata mill-istess
awtorita, fejn kellha licenzja sabiex tipprovdi servizzi ta’ investiment sakemm |-
istess ASFM ikkancellat dik il-licenzja fI-2020. Qal li kien jirrizulta mid-dokumenti
esebiti mis-soc¢jeta intimata, li f'Settembru 2017 kienet saret applikazzjoni
sabiex tigi appuntata Serenus bhala |-konsulent finanzjarju |-gdid minflok MPM,
izda f'April 2018, ir-rikorrenti kienet giet infurmata mill-istess Serenus li hija
kienet applikat ‘to de-authorise its permissions with the Financial Conduct
Authority (FCA)’, u ghalhekk ma setghetx tkompli tippresta s-servizzi taghha.
Ghalhekk I-imsemmija rikorrenti kienet iffirmat il-formola ‘Change of Adviser’
fil-15 ta’ Frar, 2019, sabiex b’hekk tigi appuntata minflokha Acklam Financial
Ltd.

13.  L-Arbitru rrileva li skont id-dokumentazzjoni originali pprezentata mis-
socjeta intimata, irrizulta li fit-30 ta’ April, 2015 ir-rikorrenti kienet investiet is-
somma ta’ GBP55,000 taht I-Iskema tal-Irtirar fl-Investiment, li kien indikat li
kellu ‘Average 13.8% fixed rate’. Spjega li dan kien filfatt jikkonsisti f'self, fejn
gie ndikat li wiehed mir-riskji sinifikanti tieghu kien li ‘ultimately, the security of

the interest payments, and capital repayments, depend on the success of

1 Ara a fol. 47 et seq.
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Dolphin Capital’s projects renovating German Listed Buildings’. Irrileva li kien gie
ndikat fl-’Addendum to Opening of Account Form’ tas-27 ta’ Marzu, 2015 li sar
mill-MPM, u |-partijiet irreferew ghalih bhala ‘Suitability Report’, li I-investiment
ta’ GBP55,000 kien jikkonsistiwixxi 70% tal-fondi appartenenti lir-rikorrenti u li
kienu mizmuma taht |-Iskema tal-Irtirar. Qal li r-rimanenti 30% tal-premium kien
maqsum fir-rigward ta’ 20% f’investiment fi Brooks Macdonald Managed
Portfolio Service, u ghall-bgija tal-10% dan baga’ mizmum fi flus kontanti kif

indikat fis-Suitability Report.

14. L-Arbitru osserva li I-Investiment kien marbut ghal ¢ertu numru ta’ snin,
u filfatt l-investiment in kwistjoni kien mizmum ghal kwazi hames snin mit-30
ta’ April, 2015 sa Novembru 2019. Ghal dak li jirrigwarda d-diligenza dovuta i
kellha twettaq is-soc¢jeta intimata, u I-fatt li din kienet ac¢ettat lil MPM bhala I-
konsulent finanzjarju taghha, |-Arbitru ddikjara li ma kien hemm xejn fuqg xiex
seta’ jistrieh sabiex jilga’ |I-ilment tar-rikorrenti. Spjega li hawnhekk huwa kien
ikkunsidra s-segwenti: (a) kien irrizulta li I-konsulent finanzjarju kien regolat; (b)
ma kienx irrizulta li s-socjeta ntimata kienet appuntat lil MPM minflok Serenus,
kif allegat mir-rikorrenti; u (¢) l-inkonsistenzi fix-xhieda li rrizultaw waqt is-
seduta tal-1ta’ Frar, 2022, fir-rigward taz-zmien li fih giet appuntata MPM bhala
I-konsulent finanzjarju taghha. L-Arbitru b’hekk gustament iddecieda li ghandu
jichad it-talba tar-rikorrenti dwar il-kwistjoni. Qal ukoll li diversi kwistjonijiet
ohra li kienet gajmet ir-rikorrenti fl-ilment taghha, ma kienux rilevanti jew
sahansitra accettabbli ghall-fini tat-talba taghha ghall-hlas ta’ danni. L-Arbitru
mbaghad spjega li fir-rigward tal-allegazzjoni ta’ dewmien min-naha tas-socjeta
intimata fis-sottomissjoni tad-dokumentazzjoni rikjesta minnha mir-rikorrenti,

partikolarment is-Suitability Letter li saret mill-konsulent finanzjarju, u d-
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dewmien fis-sottomissjoni tal-kjarifiki mitluba fir-rigward tal-konsulent
finanzjarju, huwa ma setax jikkunsidrahom ulterjorment, stante n-nuqqas ta’

kjarezza u ta’ evidenza min-naha tar-rikorrenti.

15. Hawnhekk il-Qorti tqis li jkun opportun li tindirizza I-ewwel aggravju tas-
socjeta intimata. Tghid li huwa tassew minnu li |-Arbitru qal li huwa kien
ikkunsidra x-xhieda tar-rikorrenti, meta din filfatt ma kinitx xehdet quddiemu.
Minnu wkoll huwa I-fatt li huwa ha in konsiderazzjoni x-xhieda tar-ragel taghha
Jeffrey Harris, izda dan tghid il-Qorti, sahansitra fejn ikkonstata diversi
inkonsistenzi fl-istess xhieda, li wasluh sabiex ¢ahad I-ilment tar-rikorrenti fejn
dan kien jolqot l|-allegata negligenza min-naha taghha u l-allegati nuqqasijiet
taghha fl-obbligi fiduc¢jarji taghha. Dwar il-fatt |i gieghda tizvela s-socjeta
intimata quddiem din il-Qorti, fir-rigward tal-proceduri ta’ separazzjoni/divorzju
bejn ir-rikorrenti u zewgha, il-Qorti tghid li s-socjeta intimata naqgset milli
tispjega b’'mod car ir-rilevanza tieghu, u kif dan ghandu jolgot id-decizjoni tal-
ilment tar-rikorrenti. Is-soc¢jeta intimata mbaghad tikkontendi li I-ahjar prova
tar-rikorrenti kellha tkun ix-xhieda taghha stess, u |-Arbitru m’ghamilx sew li
sema’ x-xhieda tar-ragel taghha sabiex iddecieda I-kaz taghha fejn l-istess
Arbitru kien tenut li jordna li ssir I-ahjar prova. II-Qorti tirrileva li fid-decizjoni
appellata |-Arbitru pjuttost strah fuq il-prova dokumentarja li tassew hija tqis li
kienet I-ahjar prova li setghet tressaq ir-rikorrenti sabiex turi n-nuqqasijiet tas-
socjeta intimata. Mehud in konsiderazzjoni dak kollu li huwa seta’ kkonstata
mid-dokumenti esebiti, il-Qorti ma tagbilx mas-socjeta intimata li I-Arbitru kellu
jsejjah lir-rikorrenti sabiex tixhed fejn huwa kellu quddiemu prova iktar certa u
inekwivoka. Wara kollox, is-soc¢jeta intimata dejjem kellha d-dritt i

tikkontradixxi dik il-prova permezz ta’ provi ohra, izda dan m’ghamlitux.
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Hawnhekk is-so¢jeta intimata tikkontendi li I-Arbitru ma setax mill-imsemmija
dokumenti jikkonferma il-veracita taghhom jew I|-ghazliet tar-rikorrenti. Bhala
ezempju s-soc¢jeta intimata tispjega li I-Arbitru ma setax jikkonstata jekk kinitx
ir-rikorrenti stess li ghazlet li tinvesti flusha fid-Dolphin Loan Note, u li din kienet
I-ghazla taghha u tal-konsulent taghha. Tghid li lanqas seta’ jivverifika maghha,
prezumibbilment tghid il-Qorti ghaliex kienet nagset milli tixhed, jekk kienx gie
spjegat lilha I-kundizzjonijiet u r-riskji ta’ dak I-investiment. lzda I-Qorti tghid i
din is-sottomissjoni ma tistax tregi fejn l-ezami tal-Arbitru kien jirrigwarda
prin¢ipalment in-nuqgas tas-so¢jeta intimata milli tagixxi fid-dawl tal-
investiment maghmul mir-rikorrenti fid-Dolphon Loan Note, mehud in
konsiderazzjoni I-obbligi taghha bhala trustee u amministratrici tal-Iskema, u
dan fejn il-fatt li sar I-imsemmi investiment ma kienx wiehed ikkontestat. II-
Qorti taghraf li anki jekk kienet ir-rikorrenti stess |i ghazlet li taghmel
investiment dagsekk gawwi fi prodott wiehed, is-so¢jeta intimata kellha |-
obbligi taghha fil-kapacita taghha ta’ trustee u ta’ amministratrici tal-Iskema lejn
I-lskema nnifisha. Jekk imbaghad is-soc¢jeta intimata hasset li hija b’xi mod
b’hekk kienet giet zvantaggjata billi ma setghetx taghmel il-mistogsijiet taghha
lir-rikorrenti, ghal dan tahti biss hi billi nagset milli tharrek lir-rikorrenti bhala

xhud taghha.

16. L-Arbitru rrileva |i madankollu s-soc¢jeta ntimata bhala trustee u
amministratrici tal-lskema, kienet marbuta skont il-qafas regolatorju li hija
kienet topera fih, sabiex twiegeb mill-ewwel b’'mod ¢ar u dettaljat ghar-rikjesti
ragonevoli u validi ta’” membru tal-Iskema. Jekk imbaghad hija tonqgos, tkun
naqgset ukoll mill-obbligi taghha, dak li ghandha timxi skont id-debita kura u

diligenza kif inter alia jipprovdu r-regoli applikabbli, u jiccita ‘Standard Licence
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Condition’ [minn issa 'l quddiem ‘SLC’] 5.1.8 ta’ Parti B.5 tal-‘Pension Rules for
Personal Retirement Schemes issued in terms of the Retirement Pensions Act,
2017°. Qal li fin-nuqqas, il-membru jkollu kull dritt li jipprezenta rapport lill-
awtorita rilevanti u/jew jipprezenta Iment u jiehu l-azzjoni appozita. L-Arbitru
rrileva li s-socjeta intimata kienet damet kwazi tliet xhur u nofs sabiex twiegeb
I-ilment tar-rikorrenti, filwaqgt li ma seta’ jikkonstata I-ebda raguni valida ghal
dan, u sewwa kkunsidra dan I-agir bhala wiehed mhux professjonali. L-Arbitru
qal li I-agir kien imur ukoll kontra dak li jirrikjedi SLC 1.4.4 tar-Regolamenti

suriferiti.

17. Ghal dak li rrigwarda I-ilmenti tar-rikorrenti dwar id-Dolphin Loan Note, |-
Arbitru accetta li l-investiment qawwi ta’ 70% tal-fondi tar-rikorrenti mizmuma
fl-lskema, kien tassew wiehed sproporzjonat u ma kienx jirrifletti |-iskop tal-
istess Skema, li kien I-assikurazzjoni ta’ introjtu tul il-hajja tal-membru taghha.
Barra minn hekk ikkunsidra li skont id-diversi kundizzjonijiet mahruga taht il-
‘Pension Rules for Personal Retirement Schemes’ ta’ Jannar 2015, |-assi kellhom
jigu nvestiti b’'mod prudenti. Ikkunsidra li I-espozizzjoni tal-Iskema ghad-Dolphin
Loan Note ma kinitx accettabbli minhabba s-segwenti ragunijiet li [-Qorti tghid
li huma tassew determinanti fid-decizjoni tal-ilment, u jirrizultaw b’mod
inekwivoku u mhux kontestat mill-prova dokumentarija: (i) il-karatteristici u n-
natura tal-prodott li kien unlisted, mhux regolat, mhux likwidu b’terminu fiss
twil; (i) ir-riskju gholi tal-prodott, li kien rifless fid-dhul gholi ta’ 12% fis-sena kif
indikat fis-Suitability Report, u rata fissa medja ta’ 13.8%; (iii) in-nuggas ta’
likwidita, li sahansitra kien indikat fis-Suitability Report; (iv) in-nuqqgas ta’
diversifikazzjoni marbuta mal-prodott li kien koncentrat fuq settur partikolari
ta’ zvilupp/rinovazzjoni ta’ proprjeta immobbli gewwa I-Germanja, fejn b’hekk
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il-prodott ma kienx iddiversifikat fis-suq Germaniz stess kif sahansitra ndikat u
anki spjegat mis-soc¢jeta intimata, izda anki fi sfond iktar wiesgha; (v) ma kienx
hemm ukoll diversifikazzjoni fil-portafoll tal-investimenti mizmuma fl-Iskema li
kien imur kontra r-rekwiziti inter alia ta’ diversifikazzjoni, prudenza u likwidita.
Stqgarr li ghalkemm il-parir lir-rikorrenti sabiex tinvesti fid-Dolphin Loan Note
inghata minn terz konsulent finanzjarju regolat, |-Arbitru tajjeb gharaf |i s-
socjeta ntimata ma setghetx tghid |li ma kellha |-ebda responsabbilta. 1I-Qorti
hawnhekk zzid tghid |i s-soc¢jeta intimata ghandha obbligi ¢ari bhala trustee u
amministratrici tal-Iskema, obbligi li gew imfissra sew mill-Arbitru kif ser naraw
iktar ‘il quddiem f'din is-sentenza, u kuntrarjament ghal dak |i gieghda
tippretendi, certament dawn jirrikjedu li r-rwol taghha ma jkunx wiehed passiv

f'¢irkostanzi bhal dawk tal-kaz odjern.

18. Ghalhekk sewwa sostna I|-Arbitru li l-imsemmija soc¢jeta ntimata kellha
funzjoni kru¢jali u importanti fil-moniteragg tal-Iskema, sabiex tassigura li din
kienet gieghda topera skont |-iskop taghha, ir-rekwiziti applikabbli, u inter alia
li I-assi kienu protetti. Osserva li kif indikat fis-Suitability Report, ‘The MFSA
imposes strict restrictions on investments...” fir-rigward tal-investment li seta’
jsir minn skema tal-irtirar. Wara li kkonsidra dak |i jipprovdu l-iStandard
Operational Conditions tad-Directives for Occupational Retirement Schemes,
Retirement Funds and Related Parties under the Special Funds (Regulation) Act,
2002, 1-Arbitru stgarr li minkejja l-istandards stabbiliti permezz ta’ dawn ir-
regoli, is-socjeta intimata kienet ippermettiet li I-portafoll ikun kostitwit biss
permezz tal-investmenti fid-Dolphin Loan Note, fattur wahdu li I-Qorti tqis mill-
ewwel bhala wiehed inkwetanti. Qal li I-espozizzjoni gawwija ghal dan il-prodott

u l-karatteristici partikolari tieghu, ma kienux jirriflettu u sahansitra kienu
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jmorru kontra l|-istandards u |-principji appena ndikati, izda wkoll ma kienux
jassiguraw il-prudenza, id-diligenza u l-attenzjoni ta’ bonus paterfamilias kif
mitlub mit-trustee tal-Iskema. Hawnhekk I|-Arbitru jaghmel riferiment ghad-
diversi disposizzjonijiet tal-Att dwar Trusts u Trustees, partikolarment ghal dawk
tal-artikolu 21, u stqarr li bhala trustee is-socjeta intimata kienet obbligata li
tamministra I-Iskema skont diligenza u responsabbilta massima. Qal li anki fl-
Applikazzjoni ghal Shubija kien hemm indikati responsabbiltajiet cari li hija
kienet nagset milli thares bhala trustee u amministratrici fir-rigward tal-Iskema.
L-Arbitru kien ferm korrett hawnhekk meta rrileva li ghalkemm fl-imsemmija
Applikazzjoni, |-attitudni ghar-riskju tar-rikorrenti kienet indikata bhala ‘High’,
dan ma kienx jiggustifika portafoll ghall-investiment tal-pensjoni fejn ir-riskji
mehudin wahedhom u skont il-portafoll shih, kienu jipperikolaw I-iskop tal-
Iskema, kif filfatt gara fil-kaz odjern. II-Qorti tghid li I-attitudni ghar-riskju
partikolari ma kienx ifisser li r-rikorrenti kienet lesta li sahansitra titlef |-
investiment kollu taghha. Filwaqgt li ghamel riferiment ghal dak li qalet is-soc¢jeta
intimata dwar li hija kienet hadet hsieb li tkun sodisfatta li Dolphin Capital Group
kellha bizzejjed rizorsi sabiex tezegwixxi t-tranzazzjoni, u b’hekk esebit ukoll
kopja tar-Rendikonti Finanzjarji ghas-sena 2011 ta’ Dolphin Capital GmbH bhala
evidenza tad-diligenza dovuta mwettqa minnha. L-Arbitru madankollu stqarr i
dawn ma kienu jaghtuh |-ebda konfort, mhux biss minhabba r-riskju li kien
jimponi l-emmittent tal-prodott, izda anki ghaliex jekk is-socjeta intimata kienet
strahet fug dawn ir-Rendikonti Finanzjarji, tassew ma kienet wettget I-ebda
diligenza dovuta, ikkunsidrat li dawn kien ghadda z-zmien minn fughom mehud
in konsiderazzjoni li I-investiment sar f’April 2015. Dan kollu tghid il-Qorti, juri
biss in-nuqgas ta’ diligenza u professjonalita fl-operat tas-soc¢jeta ntimata.
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B’hekk I-Arbitru sewwa ghamel meta ghadda sabiex accetta I-ilment tar-
rikorrenti, limitatament ghal dak li kien inghad minnu aktar gabel fid-decizjoni
appellata, b’dana li s-socjeta ntimata kienet tenuta thallas 70% tal-valur investit

fid-Dolphin Loan Note.

19. IlI-Qorti tikkondividi b’mod shih il-fehma tal-Arbitru, u ma ssib xejn
x'ticcensura f'dawn l|-osservazzjonijiet u I-konsiderazzjonijiet tieghu. Tghid i
jirrizulta b’'mod c¢ar li kienu proprju n-nugqgasijiet tas-socjeta intimata kif
ikkunsidrati aktar’il fuq f'din is-sentenza, li waslu ghat-telf soffert mir-rikorrenti.
Is-socjeta intimata ttentat tehles mir-responsabbilta tan-nuqqasijiet taghha,
billi tirrileva li ma kinitx hi, izda I-konsulent finanzjarju tar-rikorrenti li kien
mexxiha lejn l-investimenti li eventwalment fallew. 1zda kif gie kkunsidrat minn
din il-Qorti, id-difiza tas-so¢jeta ntimata ma tistax tirnexxi fid-dawl tal-obbligi
legali u regolatorji taghha, u huwa proprju ghalhekk li n-nuggasijiet taghha
ghandhom jitgiesu |i kkontribwew lejn it-telf soffert mir-rikorrenti mill-
investimenti taghha. Dwar I-aggravju tas-soc¢jeta intimata li jolqot il-percentwali
ta’ responsabbilta li ghandha tintrefa’ minnha, u anki l-aggravju tar-rikorrenti
kif imfisser fl-appell incidentali taghha, il-Qorti tghid li ma tistax ma tagbilx mad-
decizjoni tal-Arbitru galadarba gieghda wkoll tagbel li s-soc¢jeta ntimata kienet
nagset fl-obbligi taghha lejn ir-rikorrenti bhala membru, u anki lejn |-Iskema
kkunsidrat li kien hemm nuqqasijiet anki ta’ terzi li kkontribwew lejn it-telf
soffert mir-rikorrenti. Tghid li hawnhekk |-Arbitru kien gust meta gharaf li dawn

ukoll kellhom jinzammu parzjalment responsabbli ghad-danni kkawzati lilha.
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20. Il-Qorti filwaqt |i tiddikjara |i hija gieghda taghmel taghha I-
konsiderazzjonijiet kollha tieghu, tghid |li m’ghandhiex aktar x’izzid mad-

decizjoni appellata tassew mirquma u studjata tal-Arbitru.

Decide

Ghar-ragunijiet premessi I-Qorti tiddeciedi dwar I-appell tas-socjeta intimata

billi tichdu, filwaqt li tikkonferma d-decizjoni appellata fl-intier taghha.

L-ispejjez marbutin mad-decizjoni appellata ghandhom jibqghu kif decizi,
filwaqgt li l-ispejjez ta’ dan l-appell ghandhom wkoll ikunu a karigu tas-socjeta

appellanta.

Mogrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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